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This is _ an  appeal filed under = the  formal
brocedure pursuant to G.L. ‘c. BbBA, § 7 and G.L. c. 62C,
§3¢, from the refusal of the Commissioner of Revenue
(“appellee”;of “Commissioner”), to abate sales tax, alocong
with related interest and_penalties, aésessed against thé
apﬁellants, Donald and Gienn Chandler (“appellants” or “Mr.
and Mrs. Chéndler”), on their purchase in Massachusetts of
a motor home in September of 2005.

CommissioneruGood heaﬁd this appeal. Chairman  Hammond
and Commissioners Scharaffa, Rose, and Chmielinski joined
her. in the declsion for the appellee.

These findings of fact and report are made pursuant to
requests by both thé appellaﬁts and appeilee under

G.L. c. 58A, § 13 and 831 CMR 1.32.

Michael P. Mack, Esq. for the appellants.

_ Joseph J. Tierney, Esq. and Benson V. Solivan, Esq.
for the appellee.
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- FINDINGS OF FACT AND REPORT

On the basis of all of tﬁe evidence, including
testimony and documenté.:offered at the hearing of this,
appeal, the Appellate Tax Board .(“Board”) made the
following findings of fact.

This appeél pertains to the iiability of the
appeilants for sales tax on the purchase in Massachusétts
of a motor home. On January 19, 2012, the Commissicner
issued to the appeilants a Notiée cf Assessment of
additional ‘salés/use tax in the total aﬁount of ‘$5,756,
pius statutory additions; for  the tax -period ending
Sebtember' 30, 2005 {“period at iséue”). On February 29,
2012, the appeilants filed an abatement application for the
périod at issue, which'the Commissioner denied by Notice of
Abatemeﬁt'Determination dated February 8, 2014.  ©On April
9, 2014, the appellants seasonably filed é Petition Under
Formal Procedure with the Board. On the basis of these
facts, the Board found and ruled:that it had juriédiction
over the instant appeal. |

The appellants presented their case-in-chief through
the testimony of the appellants, Glenn Chandler

(“Mrs. Chandler”) and Donald Chandler (“Mr.EChandler”); as

well as the submission of photcgraphs.
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The appellanfs, who were Massachusetts residents on
thé ‘date of the purchalse of the motor home, retiréd from
their respective empl'oyménts during 2005. The appellanté
.wished to spend their retirement traveling and believed
th‘at a moto:f home would provide them the freedom to travel
without the buJ_;dens of packing or si;aying in hotels.

Mr. Chandler testified that, as Mrs. Chandler was
preparing to retire, he began tc research va:%ious cptions
for a purchase of a motor home. He testified that by
.r.eadilng books and speaking with motor home ow.nersl at
éampgrounds, he learmed about the formation‘of Limited
Lia{b»ility .Companies (“LLCs”) under Mcntana law for the
‘purpose of pﬁrchasing a motor home.‘

Mrs. Chandler  testified that the appellants’.‘reasons
for formingra Montana LLC to purchasé the motor home
included governarnce undé’r Montana law, which did not
-requirej_a.nnual inspections of motor homes, thus giving the
appellants the freédom not 't‘o have to travel Dack to
Massachusetts for an inspéction, as well as discounts on
insurance for so-called “‘full'—time.ars” who lived  full tirﬁe
in their motor homés; She ;also noted that. the LLC provided
the-éppellants with limited personal liability in case of
accidents. Mr. Chandler cbné:eded, however, that tax

"savings was a factor in the formation of a Montana LLC,
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vﬁicing the éppellants’ belief that a purchase of a motor
vehicle by a Montana LiC would not be subject to
Massachusetts sales or use tax.

Mr. Chandler testified that'he‘spoke with someone in
~the office of the Montana Attorney‘General, who referred
him to an individual who was in the business of forming .
Montana LLCs- for the purpcse of purchasing metor homes.
The appellants empléyéd this individual, doing business as
Montana Corporate Services, to establish the Glenn and Don
LLC.(“GAD LLC”). The érticles of organization for GAD LLC
were filed with the Seéretary of State of Monﬁana on August
11, 2005.‘ The appellants were the only listed members of
GAD 1LLC.

During its existence, the only activity in which GAD
LLC engaged was the pu;chase of the motor home at issﬁe in
this appeal. GAD LLC did not malntain any checking,
savings, or investment accounts; it did not arrange for any
lines of credit; it never émployed. any individuals; it
never generated any income; and it was never éngaged in any
tradé or business activities.

The appellanfs sold their primary residence in
Brockton on Angust 8, 2005. On August 10, 2005, the motor
home at issue was purchased for $115,125 from Marty’s USRV,

a recreational-vehicle retailer located in Berkley,
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Massacﬁusetts "and a registered Qendor for Massachusetts
sales tax purposes. Neithef the appellants nor GAD LLC
filed a salés/use‘tax return with,‘or paid any sales or use
tax to, any Jjurisdiction including ‘Massachusetts on ‘the
purchase of the motor home._ |

There were several indications that the appellants
individually, not GAD LLC, were the true puréhasers'of the
motor home. Although the Motor.Vehiclé Purchase Agreement
names GAD LLC as the purchaser of the motor home, both
appellants signed the agreement, with Mr. Chandler as the
listed. “purchaser” and Mrs., Chandler as the listed “co-
purchaser.”A Tﬁe _purchase at issué was financed with a
598,00C 1loan from  Seacoast Marine Finaﬁce (“Seacoast”).
While the loan document named-the appellants, “Members of‘a
Montana LLC,” as borrowers, the abpellants' personai
financiél stafements, not the financial staféments of GAD
~LLC, were used to secufé the loan fﬁom Seacoast, and the
monthly premium payments on the loan weré paid from the
appellants’ perscnal credif card. In addition to the
$98,000 loan, the purchase was financed by means of a
$17,125 check from the appeilants’ .personal checking
account. The motor home’s. insurance policy with Garden
" City Insurance listed Mr. Chandler individually as the

insured.
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The appellants initially took posseésion-of the motor
home from USRV in Berkley on Séptember 28, 2055. However,
almost imﬁediately théreafter, the motor home needed
several structural and mecﬁan_ical repair.s_.-' The appellants
stayed witthrs. Chandlef’s sister in New Hampshife while
USRV performed the repairs in Berkley. On its wo:k-orders-
| for Ithose reiaairs, USRV  listed the applellalnts or
Mr. Chandler individually as the customer. On November 7,
2005, the appellants again took possession of the motor
home in Berkley.

The appellants picked up their motor home, finalized
their. packing, and on November 9, 2005 ‘they departed
Massachusetts and continuously traveled from that point?
Additional repalrs to. the motor home continued to be
ﬁegessary, and were performed by another Seivice providér
on November 18, 2005. This repair invoice, again, listed
Mr. Chandler individuailj, not GAD LLC, as the customer.
Then on December 6, 2005, & towing serﬁide was engaged to
assist the motor home in Eloridé, and again, the invoicé
listed ;Mf. rChandler individgally as the 'cusﬁomer. The
appellants maintained that they used the motor home ‘as
their primary residence until'sometime in 2011 when they
could no Jlonger afford the payments and instead settled

into a home in a retirement community in Flerida.
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The Ccommissioner eontended that the sale of the motor
home was a taxable transaction, subject to Massachusetts
sales tax. The Commissiener assessed the appellants
individually, not the now—defunct_GAD.LLC, for the sales
tax due, together with interest and penalties. The
Commissioner subported this assesement by maintaining that
the creaticn of the Montana'LLC was a sham, created pﬁrely_
to purchase the metor hoﬁe'in an attempt to avoid. sales tax
on the transaetion. |

The Commissioner preseﬁted his case-in-chief through
the testimcny of.Brian Sullivan; a tax examiner with the
Department of Revenue {“DOR") who, duriqg theltime of the
tax examination of tﬁe apﬁellants, was working for .the
filing enforcement buteau'{“Bureau").

Mr. Sullivan testified that, during his tenure with
the Bureau, the O0ffice of ‘the Inspeetor General of the
Commonwealth  (“OIG”) referred to DOR numerous cases
involving.Massachusetts residents who had formed a Montana
LLC and‘used the entity to purchase.a recreational vehicle
or a motor home. The OIG had determined that the Montana
- LLCs were sham entities used for the purpose of aveiding
saies tax. Mr. Sullivah testified ‘that he perscnally
worked on approximately thirtg“ of these cases, which he

referred to as “the Montana situation.” Through his
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investigations, Mr. Sullivan noted several commen features
among the various Montana LLCs used by taxpayers:

Invariably they had no federal tax number. They

had no activity, no business activity. They had
‘no employees, no income, no debts. It was Jjust
nothing.  With one exception, the asset being the

motor home that was purchased.

Mr. Sullivan f@stified that the appellants’ case was
ocne of many:that_had been sent to the DOR from the OIG as
invqlving a suspected sham transactioﬁ. ‘Through the cours¢
of his investigation of the transaction at issue,
Mr. Sullivan verified ﬁhat the transfer df title to and
possession of the motor home had occurred at USRV in
Massachusetts. He éxplained that, dccording to
Massachusetts tax laﬁ,'the.sales tax ;s a “transactionél
ta#,” meaning that it is ~based upon "where the sale
occurred. Therefore, whether the purchaser was a
'MasSaChusetts resident - or a Montana LLC, or whether ‘the
motor home Vremained 'in :Massachusetts or was driven
elsewheré are not relevant factors for the incidence of the
tax; if title and posseésion'of the motor home passed from
the Massachusetts vendo; to a purchaser in Massachusetts{
the transaction is subject fo Massachusetts sales tax.

Mr. Sullivan further testified that the Bureéu
examined the legitimacy cof GAD LLC and in thercourse of the

review, the Bureau determined that GAD LLC shared all of
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the commen sham-transaction characteristics —— it had no
employees, no income or debts, it conducted no businéss
other than the purchase of the motor home, and it did not
own any assets.other than the mctor home. Mr. Sullivan
testified, “[T]heré was nothing the:e except the name;”
The Bufeéu thus determined that ‘the use of GAD LILC to
purchase the.motor hémé was a sham, and accordingly, that
‘the appellants were the purchasers of the moter home  and
liable for the sales tax on the transéction.

Onl the basis of these facts, the Board found that
title to and possession of the‘ motor home passed in
Massachusetts. - As  will Dbe further explaiped in' the
Opinion,. the appellants presented no exemption to the sales
tax that applied to the sale of the motor home. Thereforé,
the .Board found -and ruled that the transaction at issue
constituted a taxable transaction that was subject to the
Massachusetts sales tax.

The ‘Board further found that the convéyance ‘of the
motor home to the GAD 1LLC was a sham. GAD LLC had no
assets, debts, employees, activities, or ostensible purpose
other than to acquire the motor home. Moreover, the
appellants treated the motor home as if it were their own;
they paid for its acquisition, iﬁsurancé and,repairs,'and

they insured it in the name of Mr. Chandler. Accordingly,
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the Board found .and ruled that the ostensible transfer of
title to the motor home to GAD LLC had no economic
substance énd thaf fhe appellants were the “pufchasers” of
"the motor home subject to sales téx under G.L. c. 64H, § 2.

Finally, the Board found and fuled that consulting the
cfflce of the Montana Attorney General regarding the
Massachusetts tax cohsequences ‘of their purchase of the
motor home did net constitute reasonable cause for the
failure to pay the sales tax at issue. There. was no
showing that the -appéllants engaged a MéséaChusetts tax
expert for tax advice and- apprised that expert in good
fai£h as to all material facts specific to their situation.
Therefore, the Board found that ?he appellants’ failure to
file a sales tax ;eturn and pay sales'tax was not due to
reasonable cause. .The Board thus found and rqled that the
Commissioner éfgperly denied a waiver of penalties under
the facts of this appeal.

Accordingly, the Becard issued a decision' for the

appellee in this appeal.

OPINION
The principal gquestion raised on appeal is whether the
Commissioner Aproperly assessed to the appellants

Massachusetts sales tax dn the purchase of the motor home.
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The Board_must‘détermine, first, whether a sales tax was
due on the tranéaction, and sécond, whether © the
Commissioner properly = assessed the appellants in their
individual capacityf |

The sales tax is imposed “upon sales at'lretail.”
G.L. ¢. 64H, § 2. With respect té’ a sale of a motor
vehicle, _trailer, or other vehicle by a Massachusetts
dealer, the sales tax “shall be paid by the purcﬂaser
[directly] to- the registrar of-‘motor ‘vehicles” %ﬁd not
collected by the wvendor. GQL{ c. 64H( § 3(c); see also
830 CMR § 6AH,25.1. For Massachusetts sales tax purpdses,
recreaticnal vehicles. and motor homes are included wiéhin
the definition ofinmtor‘vehicles as they are “motorized,
seif—propelled vehicle[s] which [are] constructed and
designed for transpertation or travel over é land surface.”
830 CMR 64H.24.1(2); see also G.L. c. 90B, § 20.

By its statutory definition, a ssale” takesAplace on
the “transfer of title or poééeséion, or both” of tangible
personal property for consideration. G.L. c. 64H, § 1
{(definition of “sale”f.‘ The_Board.found that botﬁ title to
and possession of the ﬁwt0£ home paSsea, én November 7,
2005, in'Berkley. The appellants point to nc exception in‘
G.L. c. ©64H, § © of'elsewhere fhat would apply .to exempt

the transfer of the motor home from the sales tax.
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Therefore, the Board found and ruled thét sales tax was;due
6n the sale of the motor home.

.The Commissioner assessed the sales tax in this appeal
to the appellants individually, as GAD I1IILC waé defunct as
of‘the date of assessment. The Commissicner suppérted his
. assessment by contending thét the saie to GAD LLC was
mereiy a “sham transaction” to shield the'appellants from
tax liability. G.L. c..62C, § 32 allows the.ComﬁiSSioner
“‘to disregard, fox taxing purposes, transactions that havé
no eccnomic substance br business purpose other-than tax
avoildance.”” ' Sherwin—Williams“ Company ﬁ. Commissioner of
Revenué, 438 Mass. Ti, 79 (2002) (quoting Syms Corporation 7
v. Cbmmissioner_bf Revenue, 436 Mass. 505, 509-10 (2002)).
The sham ﬁransaction doctrine “generally ‘works fo prevent
taxpayers from claiming the tax benefits of ‘transéctions
that,_although within the language of the tax coae, are not
the type of transactions the law intended to favor with the
benefit.’"” Sheiwin—Williams Company, 438 Mass. at 80
(quoting Syms Corp., 436 Mass. at 510); see also MASSPCSCO
v. Commissioner of Revenue, Mass. ATB Findings of Faqt and
'Reports 2010-372, 438, aff’d, MASSPCSCO v. Assessors of
Wbburnh 80 Mass,.App. Ct. 398 (2011). Moreover, while tax
reduction can be a legitimate goal for certain business

models, the courts will scrutinize theose transactions
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" ‘where fhe facts show that the form of the transaction is
arfificial and is entered into for the sole purpocse of tax
avoidance and there is no independent dpurpose for the
transaction.’"l The TJX Companies, Inc. v. Commissioner bf
Revenue, Mass..ATB Findings of Fact and Reports 2QO7—790,
844 (quoting Ehléone v. Commissioner of Revenﬁe, Mass. ATB
Findings of Fact and Reports 1996-727, 734-35), aff’d,
Memorandum and Order Under Rule 1:28 (April 3, 2009).

In General Mills, Inc. v. Commissioner of .Revenue,
440 Mass. 154 (2003), the Supreme Judicial Court affirmed
the Board’e anplication of the sham transactionldoctrine,
as. wellras the step transaction doctrine, to deny fa&orable
tax consequences to a sale transaction that, like the
transaction at issue, involved the creation“of a new
entity. In that case, tne Court held that the Anew
subsidiary, which was created solely to receive a transfer
of the parent company’e trademarks in an attemnt to avoid a
taxable‘ dividend in Maseaehusetts,‘ was “ﬁerely a conduit
through whicn the legiﬁimate transactional route passed,
and its involvement was properly compressed. into a single
sale of the [company’s] intangibles directly to [the
nltimate.purchaser}.” Id. at‘l72. See also Seaport II,
LLC v. Commissioner of Revenue, Mass ATB Findings of Fact

and Reports, 2015—498; 518 (Board rejected as a sham

ATB 2017-278



transaétion designéd to avoid deed excise . tax the
taxpayer’s use of a designee to take title to property).

Similarly. in the instant ~appeal, the appellants
created a new entity, GAD LLC, to purchase fhe motor home
in an attempt--to aveid Massachusetts sales tax on that
sale, as conceded by MNr. Chandler.. Tax motivation is
significant where a business réorganization or transaction
resulfs in a “‘bald and mischievous rfiction’” lacking
econcmic substance. Sherwin-Williams, 438 Masé. at 89
(quoting Moline P;qperties,'Inc; V. Cbmmissioné:, 319 U.8.
436, 439.(1943)). |

1n thé instant appeal, GAD LLC had no employees, '
conducted no business cother thén its one—tiﬁe purchase of
the motor home, and owned no:assets other than the motor
homé at issue. 'GAD LIL.C was a mere shell organizatioﬁ with
né economic substance. Furthef,‘ wﬁilé the appellants
claimed other non-tax motives for the formation of their
LLC, ircluding limited 1liability and ééchewing- the
Massachusetts annual inspection requiremént( these non-tax
reasons do not explain #he appeilants’ choice to form and
use a Moniana LLC. Freedom from annual inspections- and
“fuli-timers” insurance discounts are not beﬁefits inherent
in an ILLC formation. Because “tax avoidance was the cleaf

motivating factor and its cnly business purpcose” and the
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sale of the motor home t§ GAD LLC “had no practical
economic effecﬁ_on [the appellants] other than the creaticn
'of tax benefits,” the Board found and ruled that the sale
of the mbtof home to GAD LLC was a sham fransaction that
nust  be ignored. = Gemeral Mills, 440 Mass. at 172.
Acccerdingly, | the fBéard found ‘aﬁd ruled that the
Commissioner properly assessed the appellants directly for
the $ales-tax liability at issue.

Thé Commiésioﬁer further assessed late file and late
pay penaltieé against the appellants pursuant fo his
authority found in G.L. c. 62C, §§l33(a) and (bj, which
provide that:

(a) If any return 1s not filed .with' the
commissioner on or before its due date or
within any extension of time granted by him,
there shall be added to and become a part of
the tax, as .an additional tax, a penalty of
one per cent of the amount required to be
shown as the tax on such return for each
month or fraction therecf during which such
failure continues, not exceeding, d1n the
aggregate, twenty-five per cent of said
amount .

(b) If any amount of tax is not paid to the
commissioner on or before the date
prescribed for payment of such tax,
determined with regard to any extension of
time for payment, there shall be added to
the amcunt shown zas tax on such return a
penalty of cone-half of one per cent. of the
amount of such tax for each month or
fraction thereof during which such failure
continues, not exceeding, in the aggregate,
twenty-five per cent of said amount. '
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(emphaéis added). .As indicated from the language in bold
print, the initial imposition of the penalties for late
filing of 'a return and late payment of tax is mandatory.
Fogarty v. Commissioner of Revenue, Mass. ATB Findings of
Fact and Reports 1987-219, 222. The Commissioner has some
discretion to abate thié penalty, pursuant to G.L. c. 62C,
§ 33(f) (“§ 33(f)”) but it is'limiied:

If it is shown that any failure to file a return

or to pay a tax in a timely manner is due to

reasonable cause and not due to willful neglect,

any penalty or addition to tax under this section

may be waived by the commissioner, or .if such

penalty or addition to tax has been assessed, it

may be abated by the commissioner, in whole or in

part. -

(emphasis added). - See also Commissioner of Revenue v.
Wells Yachts'South, Inc., 406 Mass. 661, 663 (1990) ({(ruling
that “[t]lhe only means of avoiding the penalty is found in
subsectignr(f) of § 337).

Because the appellants bear the burden of proving
their right to the abatement, they also bear the burden of
establishing reasonable cause. Blakeley v. Commissioner of
Revenue, 28 Mass. App. Ct. 499, 501, rev, denied, 407 Mass.
1103 (19%0) ; Q Hb;dings Corp. v. Commissioner of Revenue,
Mass. ATB Findings of Fact and Reports 1996-412, 419.

The Supreme Judicial Court defines. “reasonable cause”

in § 33(f) as establishing an “objective standard,” whereby
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“[lalt a minimum, the taxpayer must Show that he exercised
the degrge of care that an ordiﬁary taxpayer 1in his
position Would 'have -exercised.” Wells fhchts South,
466 Mass. at 665. This objective standard requires a
factual analysis to determine 1if the taxpayer éxercised
“ordinary business care” with respect to filing returns: and
paying taxes in a timely manner. Id.

The Board has found reasonable cause to abate late
file an&. iate payment pepalties in certaib. circumstances.
For example,‘in Samia v. Commissioner of Revenue, Mass. ATRB
Findings of Fact and Reports 1993~127,‘ 133, the Bgard
specifically found that “the appellants made, or 3J1 good
faith attemptéd_ to make, full disclosure of all relevant.
information to their tax attorney regarding the tax matter
in issue, [] the‘appellants’ tax attorney was é compétent
tax expert . . . [aﬂd] the tax attorney’s advice was on the
specific tax matter at issue.” Therefore, the Board found
that “the apéellants reasonably relied wupon their fax
attorney’s 5pinion inl failing to timely fiie' their
Massachusetts nonresident personal Income tax return énd
pay the tai}” and accérdinglylruled that ™“the appellants
exercised crdinary business care and prudence.” - Id.
See also Uhi%eréal Inétruments, Co#p. v. Commissioner of

Revenue, Mass. ATB Findings of Fact and Reports 1998-407,
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416-17 (finding reasonable cause where thé taxpayer relied
on the Director of the parent company’s tax'department, a
certified public accouﬂfant and tax attorney, who in tﬁrn,
in the absence of a DOR public written statement, had
relied upon Public Law 86-272 and relevant Massachuéetts
tax cases in - rendering his. opinibn);. Q Holdings Co;p;,
" Mass. ATB Findings of Fact and Reports at 1996-420 {finding
reasonable cause where the aﬁpéllant relied upon the édvicg
of “a natiénally recognized cerfified public accounting
firm doing substantial bﬁsinesé iﬁ Massachusetts”). "But
see Estafe of'.Mhrgaret . 8. Henderson v. Commissioner 'Qf
Revenue; Mass. ATB Findings of Fact and Reports 2005-601,
617-18 (finding no reasonable cause when the trustee of an
'estate, an attorney who was neither a state tax or
inheritance tax expert,'néglected to consult a tax expert
.dr the Estate Tax Bureau to determine whether and when to
 file an inheritance tax return and pay the requisite tax).
In the instant gppeal, Mr. Chandler testified that the
appellants reiied upon his iﬁdependent research, which
consisted of reading books and conversing with motor home
owners at motor home parks, as well as a telephone
conversation with; thé office of fhe Montana - Attorney
General regarding the fax consequences-of forming a Monténa

LLC to purchase a motcor  home. The appellants failed to
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pfovide any c;edible evidence that they consulted =z
Massaéhusétts tax expert or provided the expert with all
the relevant information. Therefore, the Board found and
ruled that the appellant did not exercise ordinary business
care‘in féiling to file returns and pay Massachusetts sales
tax in a timely manner., Accordingly, the Board found that
the Commissioner properly refused to abéte penalties in
this appeal.

Accordingly, the Board issued a decision for‘ the

.appellée in the instant appeal.

THE APPELLATE TAX BOARD
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